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Court of Appeals of the District of Colombia. 


No. 2730. 

James J. Fletcher, Appellant, 
vs. 

Julia B. Fletcher. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30577. 

Julia B. Fletcher, Plaintiff, 
vs. 

James J. Fletcher, Defendant, & Real Name Unknown, alias 

Jessie D. Fletcher, Co-respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition,, 

Mled March 31, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30677. 

Julia B. PYetcher’ Plaintiff, 
vs. 

James J. Fletcher et al., Defendants. 

The petition of Julia B. Hopkins, formerly Julia B. Fletcher, re¬ 
spectfully shows to the Court: ^ 

(1). On, to-wit, the 26th day of October, 1911, she filed in the 
above-entitled cause a bill for an absolute divorce from the defend¬ 
ant James J. Fletcher on the ground of adultery. That at the time 
1—2730a 
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of the filing of said bill for divorce the said defendant James J. 
Fletcher was the record owner of the following described real and 
personal property of the estimated value of Thirty thousand eight 
hundred and fifty dollars ($30,850): 

Lot 22 in Square 27, in the District of Columbia, im¬ 
proved by a brick dwelling, of the estimated value 

of. .$8,000.00 

Undivided one-half interest in I^t 6 in Subdivision of 
Prospect Hill, (Keating Estate), as per plat in Levy 
Court No. 2, folio 48, Suneyor’s Office, D. C., im¬ 
proved by prenjP^s Nos. 1813^ 1815, 1817, 1819 Lin¬ 


coln Avenue, of the estimated value of. 7,500.00 

One-third undivided interest in Lots A, B, C, and West 
five f^t of Lot D, in Square 43, in the District of Co¬ 
lumbia, improved by premises Nos. 2326, 2328, 2330 
and 2332 G Street, Northwest, of the estimated value 

of... 27,000.00 

One-fourth undivided interest in a tract of land in Alex¬ 
andria County, Va., improved by, to-wit, six Dwellings, 

of the estimated value of. 30,000.00 


2 One-seventh undivided interest in a tract of land 

of, to-wit, six acres, in Fairfax County, Va., the 
value of which is unknown to petitioner. 

A certificate for 26 shares of the capital stock of the 
Washington Asphalt Block and Tile Company, a cor¬ 
poration, of the par value of $100.00 per share.$2,600.00 

That all of said property above described, except that in Fairfax 
County, Virginia, became vested in said defendant James J. Fletcher 
as one of the heirs of his mother, Susan Fletcher, who died in this 
District on the — day of May, 1902, leaving a last will and testa¬ 
ment bearing date the 13th day of October, 1894, which said last 
will and testament was duly admitted to probate and record in this 
. District. 

(2) . On the 17th day of November, 1911, an order was passed 
herein requiring, inter alia, that said defendant James J. Fletcher 
pay to petitioner alimony pendente lite at the rate of Fifty Dollars 
($50.00) per month until the further order of the Court. 

(3) . That on, to-wit, June 24, 1912, petitioner began the taking 
of testimony to support the allegations of her said bill for divorce 
and concluded the taking of said testimony on, to-wit, July 15, 1912. 

(4) . That by deed dated, to-wit, June 26, 1912, the said defend¬ 
ant James J. Fletcher attempted to convey to Charles P. Fletcher, 
his brother, all his right, title and interest .in and to said* tract of 
land in Alexandria County, Virginia, hereinbefore referred to; the 
consideration expressed in said deed being, to-wit. Ten Dollars 
($10.00). Petitioner has reason to believe, and so believing charges, 
that no consideration valid in law passed from said grantee to swd 

grantor and that said attempted conveyance was colorable 

3 only^ and was made for the express purpose of preventing 
petitioner from obtaining said property, or any part thereof 
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or any of the income or proceeds thereof, as alimony, in the event 
she obtained a divorce from said James J. Fletcher, and that said 
Charles P. Fletcher accepted said conveyance while knowing said 
facts and in full knowledge of the purpose of said grantor in exe¬ 
cuting said deed and with a ^dew to assisting him in the accomplish¬ 
ment of his said purpose; and petitioner further avers that although 
said deed on its face purports to be an absolute and unconditional 
conveyance of the interest therein stated, petitioner has reason to be¬ 
lieve, and ^ believing charges, that there is a concealed agreement 
between said grantor and grantee inconsistent with the terms of said 
deed. 

(5) . By deed, dated, to-wit, August 1, 1912, recorded August 6, 

1912, in Liber 3561 at folio 14, of the Land Records of said District, 
the said defendant James J. Fletcher attempted to convey to Cathe¬ 
rine F. Lannon, his sister, all his right, title and interest in and to 
Sub lots A, B, C, and D, in Square 43, and Sub lot 22 in Square 27, 
and all his right, title and interest in and to any real estate in said 
squares, the consideration expressed in said deed being, to-wit. Ten 
Dollars ($10.00). Petitioner has reason to believe, and so'believ¬ 
ing charges, that no consideration valid in law passed from said 
grantee to said grantor and that said attempted conveyance was 
colorable only and made for the express purpose of preventing peti¬ 
tioner, in the event she obtained a divorce from said James J. 
Metcher,* from obtaining said property, or any part thereof, or any 
of the income or proceeds thereof, as alimony; and that said 

Catherine F. Lannon accepted said conveyance while know- 
4 ing said facts and in full knowledge of the purpose of said 

grantor in executing said deed and with a view to assisting 
him in the accomplishment of his said purpose; and petitioner fur¬ 
ther avers that although said deed on its face purports to be an ab¬ 
solute and unconditional conveyance of the interest therein stated, 
petitioner has reason to believe, and so believdng charges, that there 
is a concealed agreement between said grantor and grantee inconsist¬ 
ent with the terms of said deed. 

(6) . That after the passage herein of said order of November 17, 
1911, hereinbefore referred to, awarding petitioner alimony pen¬ 
dente lite, such other and further proceedings were had as that on, 
to-wit, the 16th day of May, 1913, an order was passed herein ad¬ 
judging the said James J. Iletcher to be in contempt of Court for 
failure to pay the instalments of alimony due April 1 and May 1, 

1913, aggregating $100.00, and ordering that unless the said sum of 
$100.00 be paid on or before twelve o’clock, M., on the 17th day of 
May, 1913, that the Marshal take said James J. Fletcher into custody 
and commit him to jail until he purge himself of said contempt. 
Said defendant did not pay the said sum of $100.00 within the time 
mentioned in said order and the Marshal endeavored to take said 
James J. Fletcher into custody but was unable to do so and reported 
to the Court that he had been advised that the said James J. 
Fletcher had fled this jurisdiction and gone to Alexandria, Virginia. 

(7) . By deed of tnist, dated October 26, 1906, recorded in Liber 
3026, folio 443, of the Land Records of said District, said James J. 
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IHetcher and petitioner conveyed to Samuel Cross and Thomas S. 
Lannon, Trustees, said I^t 6 in Subdivision of Prospect Hill (Keat¬ 
ing Estate), hereinbefore referred to, to secure his said sister, 
5 Catherine F. Lannon, the sum of $1,200.00, represented by 
one note of said James J. Fletcher, bearing even date with 
said deed of trust, and payable five years after date. 

. Cn May 17, 1913, just after said James J. Fletcher had been ad¬ 
judged to be in contempt of this Honorable Court and the Marshal 
ordered to take him into custody, there appeared in the Evening 
Star, a newspaper published in said District, an advertisement, pur¬ 
porting to be signed by Thomas S. T.annon, as survmng trustee 
under said deed of trust, advertising for sale at public auction on 
May 29, 1913, the property in said deed of trust described. Said 
advertisement continue- to appear in said newspaper daily up to 
and including the said 29th day of May, 1913, on which said day 
the said property was attempted to be sold at public auction and 
purchased by one Patrick F. Hannan, at and for the sum of 
$1,500.00, and said Thomas S. Lannon, (who is the husband of said 
Catherine F. Lannon), as surviving trustee, is purported to have 
subsequently executed a deed of said property to said Hannon. 

Petitioner is informed and believes, and so believing charges, that 
said Hannon attended said purported auction sale at the instance 
and request of said Catherine F. Lannon, and not on his own ac¬ 
count; and bid in said property as a matter of accommodation to said 
Catherine F. Lannon; that said Hannon did not, at the time of said 
purported sale, or at any other time, nor did said Catherine F. Lan¬ 
non, or any other person, put up a deposit on account of the pur¬ 
chase price of said property; said Hannon has not, nor has said 
Catherine F. Lannon or any other person, ever paid one cent on ac¬ 
count of the alleged purcha.«e price of said property; said Hannon 
has no personal interest whatever in said property but was acting 
throughout the whole transaction merely as a matter of a(N 
6 commodation to said Catherine F. Tvannon; the deed convey¬ 
ing said property to said Hannon was never delivered to 
him and he did not know of the execution of said deed until he was 
so advised within the past month or two; that said deed was pre¬ 
pared and executed at the instance and request of said Catherine F. 
Lannon who had said deed recorded and who paid the recording fee 
therefor.’ Plaintiff is informed and believes, and so believing 
char^, that in, to-wit, the year 1912, said James J. Fletcher paid 
to said Catherine F. Lannon the indebtedness represented by the 
said promissory note secured by said deed of trust and that said 
Catherine F. Lannon in consideration of the payment of said indebt¬ 
edness surrendered or caused to be surrendered to said James J. 
Fletcher the said promissory note; and that at the time of said pur¬ 
ported sale of said property at public auction there was no default 
in the payment of the indebtedness secured by said deed of trust as 
said indebtedness had already theretofore been paid by said James 
J. Fletcher. Petitioner believes and so believing, charges that said 
purported sale at public auction of said property was not a ^na fide 
sale and no consideration valid in law passed to said grantor from 
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said grantee, or from any other person, and that said attempted sale 
and conveyance colorable only and was made for the purpose of 
preventing the petitioner from obtaining said property, or any part 
thereof, or any of the income or proceeds thereof, as alimony; said 
action was also taken for the pu^ose of apparently divesting said 
James J. Fletcher of his title to said property in order that he might 
file the petition hereinafter referred to in paragraph Ten; that said 
Catherine F. Lannon, while knowing said fact and in full knowledge 
of the^ pu^ose of said James J. Fletcher and with a view to assist¬ 
ing him in the accomplishment of his said purpose, caused said 
property to be advertised for sale at public auction, as afore- 

7 said, and bid in by said Patrick F. Hannon. Petitioner fur¬ 
ther avers that although said deed to said Hannon purjxirts 

to be an absolute and unconditional conveyance of said property 
therein descril)ed, said Hannon is holding said property merely for 
the accommodation of said Catherine F. Lannon and will transfer 
the same to her whenever she so directs, petitioner has reason to be¬ 
lieve, and so believing charges, that there is a concealed agreement 
between said James J! Fletcher and Catherine F. Lannon inconsist¬ 
ent with the said deed to said Hannon. 

(8) . On May 27,. 1913, an order was passed herein granting peti¬ 
tioner an absolute divorce from the said James J. Fletcher, permit¬ 
ting her to resume her maiden name of Julia B. Hopkins, and order¬ 
ing said James J. Fletcher to pay to her as permanent alimony the 
sum of Sixty Dollars ($60) per month, payable on the first day of 
each and every month thereafter, and the further sum of One Thou¬ 
sand Dollars ($1,000) for suit money and counsel fees, and that he 
pay the costs of said suit; and the American Security and Trust 
Company, of the District of Columbia, was appointed sequestrator of 
the real and personal estate of said James J. Fletcher, with directions 
to take possession of the same and out of the income or by sale 
thereof pay the said several sums and permanent alimony "as the 
same accrues. 

(9) . On the 20th day of May, 1913, said defendant James J. 
Fletcher, signed and swore to a voluntary petition in bankruptcy, 
which said petition wa<« filed by him in this Court on the 27th day 
of May, 1913, the day petitioner obtained her decree for an absolute 
divorce, and on the 29th da^ of May, 1913, the said James J. 
Fletcher was adjudicated a b/nkrupt. 

(10). On the — day of June, 1913, said James J. Fletcher 

8 filed herein a petition in which he alleged, inter alia, his ad¬ 
judication as a bankrupt on the 29th day of May, 1913, and 

further that at the time of the contempt order of May 16, 1913, and 
for many months prior thereto, he was without any means whatsoever, 
or any means of procuring funds; that he was penniless and had no 
means whatsoever of meeting his current expenses other than such 
funds as were advanced to him by his sister and brother, who were 
then maintaining and supporting him. Said petition prayed, inter 
alia, that the Court vacate the order adjudging him in contempt for 
his failure to pay alimony. On the 5th day of June, 1913, said 
petition was overruled and denied. 

On the 10th day of June, 1913, upon motion by counsel for said 
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James J. Fletcher, an order was passed herein purging him of the 
contempt adjudication against him, as aforesaid, upon his paying to 
the Clerk of this Court the sum of $100.00, together with the costs 
of the Clerk and Marshal incident to said contempt proceedings, 
and that upon a compliance with said order the said James J. 
Fletcher, who had in the meantime surrendered himself to the Mar¬ 
shal and been committed to mail, be forthwith released from the 
custody of the Marshal or from any restraint of his liberty by reason 
of the proceedings aforesaid. On the 11th day of June, 1913, said 
order was complied with and said James J. Fletcher released. 

(11) . The said American Security and Trust Company, as seques¬ 
trator a« aforesaid under the order of May 27, 1913, forthwith en¬ 
tered upon the performance of its duties as such, and in the month 
of June, 1913, came into possession of a certificate for twenty-six 
shares of the capital stock of the Washington Asphalt Block and 

Tile Company, a corporation, of the par value of $100.00 per 

9 share, and in the month of December, 1913, there was paid to 

said American Security and Trust Company, as sequestrator 

as aforesaid,the sum of $130.00, byway of dividend on said certificate 
of stock. That no part of the said several sums mentioned and de¬ 
scribed in said decree of May 27, 1913, has been paid to petitioner, 
excepting the sum of $98.50, which was paid to her out of said 
$130.00 dividend by the said American Security and Trust Com¬ 
pany, as sequestrator as aforesaid, under and by virtue of an order 
passed herein on the 16th day of March, 1914, and there is now 
justly due and owing to r^titioner under the terms of said decree of 
May 27, 1913, accrued alimony in the sum of $501.50, being at the 
rate of $60.00 per month from June 1, 1913, to March 1, 1914, both 
inclusive, less said credit of $98.50 as aforesaid. 

(12) . That said defendant James J. Fletcher has failed and re¬ 
fused to pay to petitioner said accrued alimony, or any part thereof. 
Petitioner is in very great need of said money and the failure of said 
defendant to pay the same, as ordered by this Honorable Court, has 
put her to great trouble and embarrassment; that from the time of 
the passage of said decree of May 27, 1913, down to the present 
time she has been almost entirely dependent for support and main¬ 
tenance upon the generosity of her sister and brother-in-law, who are 
persons of very moderate means. Petitioner further says that said 
defendant .Tames J. Fletcher has no Employment of any kind; that 
he is not seeking employment because he is not willing that any 
portion of his earings be applied to the payment of alimony and be¬ 
cause, as petitioner believes and so belie\ing charges, he still has his 
interest in the real estate mentioned in the first paragraph hereof, 

and also. Wause his said sister, Catherine F. Lannon, and 

10 his said brother, Charles P. Fletcher, are advancing him 

funds from time to time and encouraging him in his purpose 

and* endeavors to prevent petitioner from obtaining any part of his 
property, or the income or proceeds thereof, or of his earnings, in 
payment of her alimony. Petitioner further believes, and so be¬ 
lieving charges, that said James J. Fletcher is living in comfortable 
circumstances and is abundantly able to pay the accrued alimony 
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hereinbefore referred to, but that he is purposely and contumaciously 
refusing to carry out and obey the said order of this Honorable 
Court in order thus that the petitioner may be put to as much 
trouble and subjected to as much embarrassment and suffering as 
possible. Said James J. Fletcher has for, to-wit, the pmst year, nad 
the entire use of premises numbered, to-wit, 1765 T Street, North¬ 
west, in said District, which is a brick dwelling of, to-wit, ten rooms, 
which said premises are owned by said Catherine F. Lannon. The 
ordinary rental value of said property is $45.00 per month, but 
said James J. Fletcher has the exclusive use of said premises, which 
are furnished, and pays absolutely no rental therefor. During the 
whole Summer of 1913, or the greater ^rtion thereof, the said 
James J. Fletcher was at Colonial Beach, Virginia, a summer resort, 
on his vacation. 

(13) . On, to-wit, April 19, 1913, the said James J. Fletcher and 
others were convicted by the verdict of a jury in the criminal branch 
of this Honorable Court of the crime of conspiracy. Said James J. 
Fletcher noted and perfected an appeal to the CJourt of Appeals of 
this District from the judgment entered upon said verdict and on, 
to wit—March 2, 1914, the Court of Appeals handed down an opin¬ 
ion reversing said judgment and remanding said cause that sentence 

may be imposed agreeably to the ruling of the Court of Ap- 
11 peals. Subsequent to the handing down of said opinion the 

said James J. Fletcher filed in the Court of Appeals a motion 
for a re-hearing of said cause and prayed in substance that if the 
Court could not see its way clear to grant a re-hearing, that the said 
James J. Fletcher be given the opportunity to carry said cause to the 
Supreme Court of the United States. Petitioner has no personal 
knowledge of the amount of money already expended in said cause 
by way of attorneys^ fees and Court costs, but has reason to believe it 
is in excess of Two thousand Dollars ($2,000). 

(14) . Petitioner further represents that by the failure and refusal 
of said James J. Fletcher to comply with the said order of May 27, 
1913, and to pay said alimony which has accrued thereunder, said 
James J. Fletcher is in contempt of the said ‘order and of this 
Honorable Court, as petitioner believes and avers. 

(15) . On the 27th day of March, 1914, said Catherine F. Lannon 
instituted proceedings in this Honorable Court against the said 
American Security and Trust Company, as sequestrator as aforesaid. 
J. Carter Fort, Trustee in Bankruptcy of said James J. Fletcher, and 
against this petitioner, in which said proceedings said Catherine F. 
Lannon claims title, both legal and equitable, to the said certificate 
of stock now in the possession of ^id sequestrator, under and by 
virtue of an alleged assignment from her said brother, James J. 
jietcher. Said certificate of stock is the only property which has 
come into the possession of said sequestrator, and the effect of said 
proceedings, in so far as said certificate of stock is concerned, is that 
the hands of said sequestrator and of this petitioner are tied until 
the final determination of said proceedings, which in the ordinary 
course of events will be in the late Fall or Winter of the present year, 
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if not longer. Petitioner believes, and so believing avers, 
12 that said proceedings were instituted by said Catherine F. 

Lannon in pursuance of an arrangement between her and 
said James J. Fletcher, the purpose of which is to further harass this 
petitioner and subject her to further embarrassment and to prevent 
her from receiving the income from said certificate of stock or the 
process of any sale thereof in satisfaction of her claim for alimony 
accrued and to accrue. 

Wherefore, the premises considered, petitioner prays: 

(1) . That an order may be* issued herein and served upon said 
James J. Fletcher, requiring him to appear and show cause why he 
should not be committed for contempt of this Honorable Court for 
failure to pay to petitioner the sum of Five Hundred and one dol¬ 
lars and fifty cents ($501.50), arrears of alimony due under the de¬ 
cree passed in the above-entitled cause on May 27, 1913. 

(2) . And for such other and further relief as the nature of the 
case may require. 

And petitioner will ever pray &c. 

JULIA B. HOPKINS. 

JOHN P. McMAHON, 

Attorney for Petitioner. 

District of Columbia, ss: 

Julia B. Hopkins, being first duly sworn by me according to law, 
deposes and says: I have read over the foregoing petition by me sub¬ 
scribed and know the contents thereof; the matters and things 
therein stated as of my personal knowledge are true; and the mat¬ 
ters and things therein stated upon information and belief I believe 
to be true. 

JULIA B. HOPKINS. 

Subscribed and sworn to before me this 30 day of March, 1914. 

[SEAL.] JAMES A. TOOMEY, 

Notary Public, D. C. 


13 Rule to Show Ccmse. 

TOed March 31, 1914. 

* ♦ 4t 

Upon consideration of the petition of the plaintiff, herein this day 
filed, it is this 31st d^ of March, 1914, ordered by the Court that the 
defendant James J. laetcher show cause, if any he has, on or before 
the 3d day of April, 1914, why he should not be adjudged in con¬ 
tempt for his failure to pay to the plaintiff, or her attorney, the per¬ 
manent alimony award^ to her by the decree passed in this cause 
on the 27th day of May, 1913: Provided, a copy of this order be 
served upon the said James J. Fletcher 2 days before the said 3d 
day of April, 1914. 

By the Court: 


WENDELL P. STAFFORD, Jurtice, 
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Marshalls Return, 

Served copy of within rule to show cause on James J. Fletcher 
personally March 31, 1914. 

MAURICE SPLAIN, McvrshdL 
C. R. S. 

Ariswer of James J, Fletcher to Rule, 

Piled April 9, 1914. 

The said defendant, saving a^ reserving to himself all benefit of 
exception that may be taken to ttie insufficiency of the said petition 
as though for such insufficiency he had moved to strike out the same 
or had demurred thereto, nevertheless for answer unto the same and 
the said rule to show cause, answering says: 

14 1-3. He admits the allegations of the 1st, 2nd and 3rd 

paragraphs of the said petition to be true. 

4. He admits the conveyance mentioned in the 4th paragraph of 

the said petition, and says that his interest thereby conveyed was an 
undivided one-fourth interest in the tract of land described, and that 
the true consideration therefor was the sum of Three thouWid Dol¬ 
lars ($3,000). He denies that no consideration valid in law passed 
to him as in the said paragraph alleged, or that the said conveyance 
was colorable only or made for the purpose in the said petition stated 
and denies that there was or is any concealed agreement or any reser¬ 
vation of what kind soever between him and the grantee in the said 
conveyance mentioned inconsistent with the terms thereof or any 
otherwise. ^ 

5. He admits the conveyances in the fifth paragraph of the said 
I^tition mentioned, and says that as to the first the true considera¬ 
tion therefor was the sum of Fifty-five hundred Dollars ($5,500), 
and as to the second that the true consideration therefor was the sjim 
of Twenty-five hundred Dollars ($2,500), over and above the sum 
of Three thousand Dollars ($3,000) secured by deed of trust upon 
his interest in the property thereby conveyed; and the remaining 
allegations of the said paragraph he denies, as in the foregoing 
fourth paragraph of this, his answer. 

6. He admits the making of the order in the sixth paragraph of 
the said petition mentioned, and, whether, as alleged in the said 
paragraph, the Marshal endeavored to take him into custody and re¬ 
ported to the court that he, the Marehal, had been advised that he, 
this defendant, had fled this jurisdiction, as in the said paragraph 
alleged, he does not know, but he denies that in fact he so fled the 
jurisdiction. 

7. He admits the execution of the deed of trust in the 
15 seventh paragraph of the said petition mentioned and the' 
sale thereunder of the property therein described, and he 
avers the fact to be that the said sale was in all respects regular and 
2—2730a 
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bona fide, and that the terms thereof to the best of his knowledge 
and belief were fully complied with. He denies that in the year 
1912, or at any time, he paid the indebtedness represented by the 
promissory note secured by the deed of trust aforesaid, or that the 
holder thereof in consideration of the payment of said indebtedness, 
or for any other consideration, or at all, surrendered or caused to be 
surrendered to him the said promissory note, and he denies that at 
the time of the sale of the said property at public auction there was 
no default in the payment of the indebtedness secured by said deed 
of trust. He avers the fact to be that on the sale of the said property 
there was realized only enough to pay the indebtedness secured by 
the deed of trust, with interest, costs, and charges, and he actually 
realized nothing by said sale, save and except the extinguishment of 
his indebtedness secured by the said deed of trust. He denies that 
the said sale of the said property at public auction was not bona 
fide, or that no consideration valid in law passed, as in the said para¬ 
graph alleged, and he denies that the sale and conveyance of the said 
property was colorable or made for the purposes in the said para¬ 
graph mentioned, or any of them, or that there was or is any con¬ 
cealed agreement inconsistent with the deed to the purchaser of the 
said property at the said sale, as in the said paragraph alleged, or 
any otherwise. 

8. He admits the allegations of the eighth paragraph of the said 
petition to be tnie. 

9-11. He admits the allegations of the 9th, 10th and 11th para¬ 
graphs of the said petition to be true. 

16 12. He admits that he has failed to pay to the petitioner 

alimony as in the twelfth paragraph of the said petition al¬ 
leged. He admits that he has no employment, but he denies that 
he is not seeking employment, as in the said paragraph stated, or 
for any other reason. He denies that, as in the said 
paragraph alleged, he is living in comfortable circumstances and 
is able to pay accrued alimony as therein stated, or that he is pur¬ 
posely and contumaciously re/using to carry out and obey the order 
of this court for the reason and purpose in the said paragraph stated, 
or for any other reason or purpose. He denies that for the past 
year, or for any time, he has had the entire use of premises No. 1765 
T Street, Northwest, in the City of Washington, District of Colum¬ 
bia, or the exclusive use thereof, or that the same are furnished, but 
he admits that he pays no rental therefor, the fact being that he has 
been for several months, and now is, permitted by the owner of the 
said premises, which are and during the said period have been, ad¬ 
vertised for rent, to occupy the same as a shelter until the same shall 
be rented; that the only furniture therein consists of one bed. one 
chair, and a chiffonier, and that the said premises are not, and since, 
to wit, Januar\^ 1, 1914, have not been, supplied with light, the gas 
therein having been, and now being, cut off. He admits that he 
was at Colonial Beach, Virginia, as in the said paragraph alleged, 
but he avers the fact to be that he was there but for a period of three 
weeks at a cost of Seven Dollars ($7) per week, for one week of which 
time he is still indebted for his board while there. 
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13. He admits the allegations of the thirteenth paragraph of the 
said petition to be true. • 

He is advised that it is unnecessary for him to answer 
the allegations of the fourteenth paragraph of Ihe said peti- 
tion, but, out of abundant caution, he denies that he is in contempt, 
wilful or other, as in the said paragraph alleged. 

15. He admits the institution of the proceedings in the fifteenth 
paragraph of the petition mentioned, and, as to the certain certificate 
of stock therein mentioned, he avers the facts to be as follows- He 
was the owner of a certificate for twenty-six (26) shares of the 
capital stock of the Washington Asphalt Block and Tile Company, 
a wrporation, as in the first paragraph of the said petition alleged, 
which said certiticate he deposited with the United States Fidelity 
and Guaranty Company, a surety company, as security to the said 
Company for becoming surety for him, this defendant, on a bond 
for attachment before judgment in a suit in Mercer County, West 
Virginia, and his sister, the certain Catherine F. Lannon in the said 
petition mentioned, was the owner of a similar certificate for twenty- 
five (25) shares of the said stock. Being indebted to one O’Shea in 
the sum of, to wit. Twelve hundred and fifty Dollars ($1,250), and 
being desirous of paying such indebtedness, and also being in need 
of funds because of illness as hereinafter set forth, he, this defend¬ 
ant, procured his said sister to exchange her said certificate for his 
said certificate for the said stock aforesaid, and with the former he, 
this defendant, paid his said indebtedness by transferring the said 
certificate to the said O’Shea and receiving from him, in addition to 
the cancellation of the said indebtedness, the sum of One thousand 
Dollars ($1,000), by reason whereof the said Catherine F. Lannon 

became bona fide the owner of the said certificate formerly 
18 the property of him, this defendant. And he denies that 
there is, or ever was, any arrangement between him and the 
said Catharine F. Lannon as in the said fifteenth paragraph of the 
said petition alleged, whether for the purpose therein stated or for 
any other purpose. 

And further answering, this defendant says: 

16. In the month of, to wit,-1912, he, with two others, was 

indicted in the Supreme Court of the District of Columbia for the 
offense of conspiracy, and it became necessary for him to employ, 
and he did employ, counsel to defend him against the said indict¬ 
ment, w^hich remained pending until the month of, to wit, January, 
1913, when the said indictment was superseded by another for the 
same offense, and upon prosecution of the said second indictment 
there occurred the proce^ings in the thirteenth paragraph of the 
said petition mentioned. 

In the month of, to wit, January, 1913, this defendant was 
obliged to undergo and did undergo a surgical operation involving 
him in an expense of from One thousand (1,000) to Twelve hun¬ 
dred Dollars ($1,200), including a visit to Florida in company with 
an attendant for a period of ne€u*ly two months, and it was for the 
purpose of meeting in part the expense thereby incurred that he ex¬ 
changed with his sister the certificate of stock of the Washington 
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Asphalt Block and Tile Company as aforesaid. While at Colonial 
Beac)i, Virginia, as aforesaid, he suffered a fall resulting in a serious 
rupture requiring him to be returned on a stretcher to the city of 
Washington' on, to wit, August 27, 1913, and to be confined to his 
b^ under the care of a physician and nurse until the month of, to 
wit, November, 1913, involving him in further great and unavoii 
able expense. 

In and about the payment and discharge of his pressing debts 
and obligations, and in and about his illnesses as aforesaid, 

19 and in and about his defense to the indictments and charge 
as afor^aid, and in and about his proceedings in bankruptcy 

in the said petition mentioned, and in and about the necessary and 
inavoidable expenses of his actual maintenance, this defendant has 
been obliged to expend and exhaust, and has expended and ex¬ 
hausted, all of the resources appearing to have been of him, as in and 
by the said petition and this, his answer, indicated, and no part of 
the said resources has he expended or applied otherwise; and the 
sole reason that he has not paid the alimony and costs adjudged and 
decreed to be paid by him, as in the said petition set forth has been 
and now is because of his utter inability so to do, his circumstances 
considered, and because he is now wholly without any resources 
enabling him so to do; and he respectfully protests that he has not 
been wilfully, purposelv, and contumaciously, or otherwise, in con¬ 
tempt of the court in the premises, and that" had it been, or were it 
now, possible for him so to do, he would readily and willingly have 
complied, and would now comply, with the said orders of the court 
and his obligations accordingly. 

17. As in and bv the said petition appears, it is thereby sought to 
question and impugn the certain transactions with the persons 
therein named, wherein and whereby he has parted with, and the 
said persons have become vested with^ the resources formerly of him 
as aforesaid, and particularly the deeds and conveyances aforesaid; 
and he is advised that the other parties than himself to the 
said tran^ctions, deeds and conveyances are necessary parties 
to the said petition and the proceeding thereby instituted, and he 
prays the same benefit of this suggestion as though he had on ac¬ 
count thereof formerly demurred to the said petition or moved that 
the same be stricken out for insufficiency. 

20 18. The said petition does not sufficiently or at all set 
forth facts and circumstances showing or purporting to show 

that he has been or is now in contempt as aforesaid, and he prays 
the benefit of this suggestion as aforesaid. 

And now, having fully answered, he prays hence to be dismissed. 

JAMES J. FLETCHER. 

HENRY E. DAVIS, 

Attorney for James J. Fletcher, 

District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared James J. Fletcher, who, being by me first duly 
sworn, depK)ses and says that he has read the foregoing answer by 
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Wm subscriM and knows the contents thereof; that the matters and 
things therein stated of his knowledge are true, and those stated on 
information and belief he believes to be true. 

JAMES J. FLETCHER. 

Subscribed and sworn to before me this 9th day of April, A. D. 
1914. ’ 

[seal.] CLARA M. REICHENBACH, 

Notary Public, D. C. 

Order for ComirUtment, 

Filed May 22, 1914. 

♦ ♦♦♦♦♦♦ 

This cause coming on to be heard upon the petition of the plain¬ 
tiff fiM herein on the 31st day of March, 1914, the rule to show 
cause issued thereon and the answer of the defendant, James J. 
Fletcher, to the said petition and rule, and upon the testimony 
taken herein in open court, and having been argued by coun- 

21 sel and considered by the court, it is this 22d day of May, 
1914, adjudged, ordered and decreed that the said defendant 

is in default under said decree for alimony in the amount of six 
hundred and twenty one dollars and fifty cents; that the allegations 
of the petition are substantially proved; that the defendant has 
wilfully and contumaciously disobeyed the order and decree of the 
court by his failure to pay as ordered and by his transfers of prop- ‘ 
erty as alleged in the petition which the court finds were made for 
the purpose of defeating the petitioner's rights under said decree and 
were accepted by the transferees with knowledge of said purpose eind 
with intent to a^ist in the accomplishment thereof; that the de¬ 
fendant still has it in his power to comply with the said decree and 
that in continuing his said failure and refusal he is acting in con¬ 
tempt of this court and its decree; and that he be committed to the 
Washington Asylum and Jail for the term of sixty days or until 
such earlier time as he shall purge himself of his said contempt by 
paying the arrears of alimony aforesaid amounting to the sum afor^ 
said or be otherwise discharged by order of court or released accord¬ 
ing to law and that he be taken into custody immediately by the 
marshal of the United States for the District of Columbia for the exe¬ 
cution of this order. 

And the said defendant, excepting to the foregoing as respects 
each and every matter of law or fact therein appearing and involved, 
appeals therefrom in open Court to the Court of Appeals of the Dis¬ 
trict of Columbia, and the penalty of the bond on the said appeal is 
fixed at the sum of $100, if for costs, and at $800, if to act as a 
Supersedeas. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

22 Memorandum. 

May 22, 1914.—^Appeal bond approved and filed. 
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Dedgnaiion of Record. 

Filed July 3, 1914. 

* '* * * * * 

Comes now the above-named defendant, James J. Fletcher, by 
his solicitor, and designates the following as the record on the appeal 
in the above-entitled cause: 

1. Plaintiff’s petition of March 31, 1914, for rule on said de¬ 
fendant. 

2. The rule issued on said petition. 

3. Answer of the said defendant to the said rule and petition. 

4. Order of May 22, 1914, for commitment of said defendant. 

5. Memorandum of bond on appeal. 

6. Assignment of errors. 

7. This designation. 

HENRY E. DAVIS, 
Solicitor for mid Defendant. 

June 30, 1914. 

Memorandum. 

July 9, 1914.—Time to file transcript of record in Court of Ap¬ 
peals extended to and including the 1st day of August, 1914. 

23 Assignments of Error. 

Filed July 10, 1914. • 

« ♦ 4t ♦ « 

Comes now the above-named defendant, James J. Fletcher, Ap¬ 
pellant, by his solicitor, and assigns error as follows: 

The court erred; 

1. In not holding that each of the certain Charles P. Fletcher 
and Catherine F. Lannon in the plaintiff’s petition of March 31, 
1904, mentioned, was a necessary party to the said petition. 

2. In entertaining the said petition in the absence of the said 
Charles P. Pletcher and Catharine F. Lannon, and each of them, as 
parties thereto. 

3. In not striking out the said petition because the said Charles P. 
Pletcher and Catharine F. Lannon, and each of them, were not 
parties thereto. 

4. In holding as matter of law that the conveyance and transfer 
by the said defendant of the real and personal property, or any 
thereof, in the said petition mentioned, as therein alleged, constituted 
contempt of the order or decree of May 27, 1913, in the said petition 
mentioned and set forth. 

5. In holding as matter of fact that such conveyance and transfer 

constituted such contempt. ^ ' 

6. In holding that the said petition sufficiently, or at all, sets 
forth facts and circumstances showing or purporting to show that 
the said defendant had been or was in contempt of court as aforesaid. 

7. In not dismissing the said petition. 

8. In passing the order of May .22, 1914. 
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9. In committing the said defendant to the Washington 

24 Asylum and Jail for a term certain, or until he should purge 
himself of his alleged contempt, for that if the said defendant 

were guilty of contempt as alleged in the said petition and purport¬ 
ing to be found by the court, he should have been so committed, if at 
all, for a term contain only, and not otherwise. 

HENRY E. DAVIS, 
Solicitor for Defendant, Appellant, 

Additional Designation of Record. 

P^led July 7, 1914. 

*♦♦♦♦♦♦ 

This cause ha^dng been heard in open Court, the Clerk of the 
Court in preparing the transcript of record on appeal herein will 
include therein the testimony taken in open court, and this desig¬ 
nation. 

JOHN P. McMAHON, 

Attorney for Plaintiff. 

Service of copy of the above designation accepted this 7th day of 
July, 1914. 

HENRY E. DAVIS, 

R. 

A ttorney for Defendant James J. Fletcher. 

s 

t 

Memorandum. 

The records of the office of the Clerk of the Supreme Court of the 
District of Columbia, do not disclose that any transcript of testi¬ 
mony, taken in open court, was filed in this case. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30577 in Elquity, wherein Julia 
B. Fletcher is Plaintiff and James J. Fletcher et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22d day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2730. James J. Fletcher, appellant, vs. Julia B. Fletcher. Coart of 
Appeals, District of Columbia. Filed Jul- 28, 1914. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1914. 

No. 2730. 

JAMES J. FLETCHER, APPELLANT, 

vs. 

JULIA B. FLETCHER. 

APPEAL PROM THE SUPREME COURT OF THE 
DISTRICT OP COLUMBIA. 

BRIEF IN BEHALF OF THE APPELLANT. 

A. 

ON THE MERITS. 

1 . 

Statement of the Case. 

The appellee (hereinafter called plaintiff) on March 31, 
1914, filed in the cou^ below a petition, the material 
allegations of which are as follows: 

On October 26, 1911, plaintiff filed against appellant 
(hereinafter called defendant) a bill for an absolute 
divorce (Paragraph 1, Rec., p. 1). On November 17, 
1911, an order was made upon the bill requiring defend¬ 
ant to pay plaintiff alimony pendente lite at the rate of 
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$50 per month (Paragraph 2, Rec., p. 2). On June 24, 

1912, plaintiff began, and on July 15, 1912, concluded, 

the taking of testimony ia support of her bill (Para- 4 

graph 3, Rec., p. 2). On May 27, 1913, a decree was 
passed granting plaintiff an absolute divorce from de¬ 
fendant, and ordering him to pay plaintiff as permanent ♦ 

alimony the sum of $60 per moath, payable on the first 
day of each and every moath thereafter, in addition to 
$1,000 for suit money and counsel fees and the costs of ^ 

suit; and the American Security and Trust Company 
was appointed sequestrator of the estate of defendant, 
with directions to take possession of the same, and out ^ 

of the income or by sale thereof pay the said several 
sums and permanent alimony as the same accrued (Para- ^ 

graph 8, Rec., p. 5). 

On May 16, 1913, prior to the final decree, an order 

^ I 

was made adjudging defendant in contempt of court for ♦ 

failure to pay the instalments of alimony pendente lite 
due April 1 and May 1, 1913, aggregating $100 (Para¬ 
graph 6, Rec., p. 3). 

On May 20, 1913, defendant swore to, and on May 27, ^ 

1913, filed, a voluntary petition in bankruptcy, on which 

he was adjudicated a bankrupt on May 29, 1913 (Para¬ 
graph 9, Rec., p. 5). Thereafter, in June, 1913, defend- v 

ant filed a petition praying the court to vacate the order 
adjudging him in contempt for failure to pay alimony, 

which petition, on June 5, 1913, was overruled and denied ^ 

(Paragraph 10, Rec., p. 5). On June 11, 1913, the order 
to pay the arrears of alimony pendente lite was complied 
with, and defendant, who had been committed to 
custody, was released (Paragraph 10, Rec., p. 6). 

At the time of the filing of plaintiff’s bill for divorce, 
namely, on October 26, 1911, defendant was the record 
owner of five certain described parcels of real estate, or 
interests therein, and twenty-six shares of stock of a 
certain corporation, namely, the Washington Asphalt 
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Block and Tile Company (Paragraph 1, Rec., pp. 1-2). 
On June 26, 1912, defendant conveyed to his brother, 
Charles P. Fletcher, one of the said parcels of real estate 
(Paragraph 4, Rec., pp. 2-3); on August 1, 1912, he 
conveyed to his sister, Catherine F. Lannon, two others 
of the said parcels (Paragraph 5, Rec., p. 3); and on 
October 26, 1906, he conveyed the fourth of the said 
parcels to trustees to secure his sister $1,200, payable 
five years after date, and on May 17, 1913, the said 
parcel was advertised for sale at public auction on May 
29, 1913, and was sold and purchased by one Hannan for 
$1,500 (Paragraph 7, Rec., pp. 3-4). The fifth parcel of 
real estate is located in Fairfax County, Virginia, and is 
of unknown value (Paragraph 1, Rec., p; 2, fol. 2). On 
March 27, 1914, defendant's sister instituted against 
the sequestrator aforesaid proceedings in which she 
claimed title, both legal and equitable, to the shares of 
stock in the corporation aforesaid, by virtue of an assign¬ 
ment from defendant (Paragraph 15, Rec., p. 7). 

Respecting the various transfers by defendant of his 
property and the sale under the deed of trust of part 
thereof, as aforesaid, the plaintiff’s petition alleges that 
the same were colorable only, and made for the express 
purpose of preventing plaintiff from obtaining anything 
therefrom as alimony in the event of her obtaining a 
divorce from defendant, and that there are concealed 
agreements between defendant and his brother and sister 
in respect thereof (Paragraphs 4, 5, and 7, Rec., pp. 2-3, 
3-5). 

At the time of the filing of plaintiff’s petition there 
was due her as alimony from June 1, 1913, to March 1, 
1914, $501.50; defendant has failed to pay any part of 
the said alimony, and in his defense of an indictment 
against him, on which he was convicted April 19, 1913, 
plaintiff has reason to believe that defendant expended 
in excess of $2,000 (Paragraphs 11, 12, 13, Rec., pp. 6-7). 
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By the failure and refusal rf defendant to comply 
with the decree of May 27, 1913, and to pay the alimony 
which has accrued thereunder, defendant is in contempt 
of court (Paragraph 14, Rec., p. 7). 

A rule to show cause was issued on the petition (Rec., 
p. 8), and defendant made answer (Rec., pp. 9-12), 
denying all of the allegations of the petition imputing 
fraud as aforesaid; setting up his utter inability to pay 
tne alimony in question; protesting that he was not in 
contempt of court in the premises, and concluding as 
follows (Rec., p. 12, fols. 19-20): 

“17. As in and by the said petition appears, 
it is thereby sought to question and impugn the 
certain transactions with the persons therein 
named, wherein and w'hereby he has parted with, 
and the said persons have become vested with, 
the resources formerly of him as aforesaid, and 
particularly the deeds and conv^eyances afore¬ 
said; and he is advised that the other parties 
than himself to the said transactions, deeds and 
conveyances are necessary parties to the said 
petition and the p.'oceeding thereby instituted, 
and he prays the same benefit of this suggestion 
as though he had on account thereof formally 
demurred to the said petition or moved that the 
same be stricken out for insufficiency. 

“18. The said petition does not sufficiently or 
at all set forth facts and circumstances showing 
or purporting to show that he has been or is now 
in contempt as aforesaid, and he prays the benefit 
of this suggestion as aforesaid.” 

Testimony on the petition, rule, and answer was taken 
in open court, and thereupon the court made the follow¬ 
ing order (Rec., p. 13): 

“This cause coming on to be heard upon the 
petition of the plaintiff filed herein on the 31st day 



of March, 1914, the rule to show cause issued 
thereon and the answer of the defendant, James 
J. Fletcher, to the said petition and rule, and upon 
the testimony taken herein in open court, and 
having been argued by counsel and considered 
by the court, it is this 22d day of May, 1914, 
adjudged, ordered and decreed that the said 
defendant is in default under said decree for 
alimony in the amount of six hundred and 
twenty-one dollars and fifty cents; that the alle¬ 
gations of the petition are substantially proved; 
that the defendant has wilfully and contuma¬ 
ciously disobeyed the order and decree of the 
court by his failure to pay as ordered and by his 
transfers of property as alleged in the petition 
which the court finds were made for the purpose 
of defeating the petitioner’s rights under said 
decree and were accepted by the transferees with 
knowledge of said purpose and with intent to 
assist in the accomplishment thereof; that the 
defendant still has in his power to comply with 
the said decree and that in continuing his said 
failure and refusal he is acting in contempt of this 
court and its decree; and that he be committed 
to the Washington Asylum and Jail for the term 
of sixty days or until such earlier time as he shall 
purge himself of his said contempt by paying the 
arrears of alimony aforesaid amounting to the 
sum aforesaid or be otherwise discharged by order 
of court or released according to law and that he 
be taken into custody immediately by the Marshal 
of the United States for the District of Columbia 
for the execution of this order. 

“And the said defendant, excepting to the fore¬ 
going as respects each and every matter oi law 
or fact therein appearing and involved, appeals 
therefroin in open court to the Court of Appeals 
of the District of Columbia, and the penalty of 
the bond on the said appeal is fixed at the sum of 
$100, if for costs, and at $800, if to act as a super¬ 
sedeas.” 








Assignments of Error. 

Tne court below erred as follows: 

1. In not holding that each of the certain Charles P. 
Fletcher and Catherine F. Lannon in the plaintiff^s 
petition of March 31, 1904, mentioned was a necessary 
party to the said petition. 

2. In entertaining the said petition in the absence of 
the said Charles P. Fletcher and Catherine F. Lannon, 
and each of them, as parties thereto. 

3. In not striking out the said petition because the 
said Charles P. Fletcher and Catherine F. Lannon, and 
each of them, were not parties thereto. 

4. In holding as matter of law that the conveyance 
and transifer by the said defendant of the real and per¬ 
sonal property, or any thereof, in the said petition men¬ 
tioned, as therein alleged, constituted contempt of the 
order or decree of May 27, 1913, in the said petition 
mentioned and set forth. 

5. In holding as matter of fact that such conveyance 
and transfer constituted such contempt. 

6. In holding that the said petition sufficiently, or at 
all, sets forth facts and circumstances showing or pur¬ 
porting to show that the said defendant had been or was 
in contempt of court as aforesaid. 

7. In not dismissing the said petition. 

8. In passing the order of May 22, 1914. 

9. In committing the said defendant to the Washing¬ 
ton Asylum and Jail for a term certain, or until he should 
purge himself of his alleged contempt, for that if the said 
defendant were guilty of contempt as alleged in the said 
petition and purporting to be found by the court, he 




should have been so committed, if at all, for a term 
certain only, and not otherwise. 

III. 

Argument. 

The ninth error assigned is not insisted upon, and 
tne others will be considered in reverse order, those num- 

4 • 

bered from four to eight being treated together under the 
following first proposition, and the first three under the 
following second proposition, namely: 

1. The petition of plaintiff does not sufficiently or at 
all set forth facts and circumstances showing, or purport¬ 
ing to show, that defendant had been or was in contempt 
of court as alleged, and it was error to hold, as matter of 
either law or fact, that the transactions of defendant 
with his brother and sister constituted contempt of the 
court^s order or decree of May 27, 1913. 

2. Each of defendant’s brother and sister was a neces¬ 
sary party to plaintiff’s petition, and it was error to en¬ 
tertain the same without their being parties thereto. 

1. The petition of plaintiff does not sufficiently, or 
at all, set forth facts and circumstances showing or pur¬ 
porting to show that defendant had been or was in con¬ 
tempt of court as alleged, and it was error to hold, as mat¬ 
ter of either law or fact, that the transactions of de¬ 
fendant with his brother and sister constituted contempt 
of the court’s order or decree of May 27,1913. 

In considering this proposition it is all important to 
bear in mind the following respective dates and oc¬ 
currences : 

1911, October 26, plaintiff’s bill filed. 

1911, November 17, order for alimony pendente 
lite at $50 per month. . 




8 


1912, June 24-July 15, testimony taken by plain¬ 
tiff in support of her bill. 

1912, June 26, defendant's deed to brother. 

1912, August 1, defendant's deed to sister. 

1913, May 16, order adjudging defendant in con¬ 
tempt in respect of alimony due April 1 and 
May 1, 1913; defendant purged of contempt 
on payment of alimony June 11, 1913. 

1913, May 27, final decree of divorce, with perma¬ 
nent alimony at $60 per month. 

1913, May 29, sale to Hannan (for sister) under 
trust of October 26, 1906, advertised May 17, 
1913. 

1913, May 29, defendant adjudged bankrupt on 
petition sworn to May 20, and filed May 
27, 1913. 

1913, June 1, defendant's first default in payment 
of alimony under decree of May 27,1913. 

1914, March 31, plaintiff's petition, subject of this 
appeal, filed in respect of alimony in arrear 
from June 1, 1913, but not prior thereto. 

Respecting the shares of stock in the Washington 
Asphalt Block and Tile Company, the petition does not 
give the date of the assignment thereof by defendant to 
his sister, but does show that the sister's right thereto was 
at the time of the filing of the petition the subject of liti- • 
gation; wherefore that supposed resource of defendant is 
out of consideration in the premises. It may, however, 
be remarked in passing that the defendant's account of 
the transaction between him and his sister, in respect of the 
stock in question is, fully set forth in his answer to the rule 
to show cause (Paragraph 15, Rec., p. 11). 

And it will be noted that the petition does not show 
alleged resources in the defendant outside of the proper¬ 
ties alleged to have been transferred by him and acquired 
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by his brother and sister. Wherefore, consideration 
of the defendant's resources is to be confined to the latter. 

It results that the gravamen of the petition is the al¬ 
leged fraudulent stripping himself by the defendant of re¬ 
sources, his possession of which would enable him to com¬ 
ply with the decree for alimony, and that such stripping 
himself in advance and anticipation of that decree con¬ 
stitutes a contempt of court in respect of compliance with 
the terms thereof. 

Very clearly, every transaction of the defendant com¬ 
plained of antedated the decree whose violation is as¬ 
serted as contempt. Accordingly, no one of the transac¬ 
tions can be held to involve contempt. Contempt 
may not be predicated of an order of court not ensting, 
the terms and obligations of which are not, and can not 
be, either known or presumed to be known in advance of 
its existence. To transfer property to evade an antici¬ 
pated obligation under an expected order of court may 
be a fraud upon the party in whose favor the ob^gation is 
expected to be created, and may be set aside accordingly 
like any other conveyance intended to avoid a threatened 
liability; but this is vastly different from presenting a case 
of contempt of court. After making its order, a court may 
vacate the faudulent transfer and subject the property 
involved to liability to compliance with the order; 
but there is no sUch thing in law as an embryo contempt, 
to become a consummate creature either by efilux of 
time or retroactive galvanization. 

Nor can contempt be created by attempting to give 
retroactive effect to a decree of court: a contempt as¬ 
sumed at a time when there is no object of contempt 
is unknown, and in law inconceivable. For, on the 
assumption of such a contempt, what is its date? And 
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how can it be supposed to be brought. forward to tne 

time of the order in question? 

« 

■ As has been aptly said: 

“It would be departing widely from the rule 
which so sacredly guards the personal liberty of 
trie citizen to hold that a person may be convicted 
and punished criminally for a violation of a rule 
or direction having, if anything, but a mere 
potential existence/^ 

Cosby vs. Superior Court,' 110 Cal., 45, 52. 

And as has also been pertinently said: 

“It is well settled that a showing made by a 
respondent that he is unable to do an act re¬ 
quired of him upon an order to show cause is a 
sufficient answer. It matters not, for the purpose 
of such a proceeding, that the inability to do the 
thing required may be in consequence of his own 
fault, arising from a mere misconception of his 
rights, or committed before the court took jurisdic¬ 
tion of the matter. The court can not compel an 
impossibility. (Citing cases.) Other remedies 
may exist tor punishing the petitioner, if there is 
ground for it, or for establishing a civil liability, 
if the necessary facts exist.^^ 

Sinsheimer vs. Simonson, 47 C. C. A., 51, 60. 

And whatever the view of the matter may be of others 
or elsewhere, discussion of it is closed by the following 
appropriate language of the Supreme Court of the 
United States: 

“The petition lor the present rule on Chiles 
asks that he may be ordered by a proper instru¬ 
ment in writing to convey and transfer to the 
State of Texas all rights, titles, and interest which 
he appears or pretends to have in said bonds, 
and counsel in oral argument says he should be 
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imprisooed for contempt until he complies with 
this order. 

“But the obvious answer to this is that no such 
order or decree has been made, and defendant 
can be ^ilty of no contempt in not doing this 
until he has been ordered to do it, and he is aware 
ot it. To make an order now, and then punish 
for contempt or disregard of it before it was made 
IS ex post fo^to legislation and judicial enforce¬ 
ment at the same moment. 

“It is true that the original decree contains a 
provision for further directions in the enforce- 
ment of it, and it may be that such an order as is 
a^ked tor new would be made on proper applica¬ 
tion and proper notice to the parties concerned, 
but such a proceeding can constitute no part of 
process for contempt in disregarding an existing 
order ot the court. 

In re Chiles, 22 Wall., 157, 169. 

It is a result, beyond room for discussion, that on 
its face the petition does not set forth matter of contempt. 
The alleged dereliction of defendant is in his failure to 
pay alimony ordered by the decree of May 27, 1913, the 
first instalment of which could not, and did not, become 
due.until June 1, 1903; every transaction sought to be 
impugned as disabling him from compliance with the 
terms of the decree antedates its making; and, granting 
that the transactions in question might, in proper pro¬ 
ceedings in that behalf, be vacated as fraudulent antici¬ 
patory acts intended to defraud plaintiff, with the result 
of subjecting the properties transferred to satisfaction 
of the obligation to her created by the decree, no such 
transaction can be made a contempt of the decree or ot 
the court passing it. 

Defendant s objection, in the nature of a demurrer, 
to the petition, should therefore have been sustained, 
the relief thereby prayed denied, and the petition dis-' 
missed. 
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The bearing upon the question of any testimony that 
may have been taken in the court below is considered 
hereinafter, under the argument in opposition to the 
motion to dismiss the appeal. 

2. Each of defendant's brother and sister was a neces¬ 
sary party to plaintiff’s petition, and it was error to 
entertain the same without their being parties thereto. 

(1) The relief sought by the petition can be obtained 
only by adjudging the transactions in question fraudu¬ 
lent, and subjecting the properties involved to the 
satisfaction of plaintiff’s claim, or restoring the prop¬ 
erties to the control of defendant, so that he may utilize 
them to that end. 

Of necessity this means that the transferees and 
present holders of those properties must be adjudged 
to be deprived, and deprived, of their apparent rights 
therein, and if the properties are alleged to be defend¬ 
ant’s, and not those of his brother and sister, the latter 
have a right to their day in court. 

The nature and character of the transactions by de¬ 
fendant’s brother and sister with him being directly 
in question, how can there be an adjudication in respect 
thereof without their having their day in court? It is no 
answer to this to say that these transactions could be 
adjudged fraudulent on the part of the defendant on 
process against him alone: for the obvious reason that 
to achieve relief for plaintiff, on the hypothesis of the 
court’s order, the brother and sister must give up the 
properties transferred to them, or submit to their being 
subjected to the control of defendant, which on every 
principle they could not be required to do without 
opportunity to be heard. 

(2) The transfers assailed all antedating the coming 
due of any instalment of alimony claimed to be in 
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arrears;—every such instalment having become due after 
the date of the decree in anticipation of which it is 
alleged that defendant parted with his property—de¬ 
fendant can not be adjudged in contempt of court for 
making such transfers except, if at all, upon the hypothe¬ 
sis that they were not bona fide; and as to this his 
brother and sister had the right to be heard, after due 
process against them, because they, equally with de¬ 
fendant, are involved in the charge of fraud and bad 
faith; and how can fraud or bad faith be adjudged of one 
who has not had opportunity to be heard in respect of 
an accusation thereof? 

The postulate of plain tiff ^s claim is fraud in the trans¬ 
fers; the essential to adjudication of this is the con¬ 
demnation of defendant's brother and sister equally with 
himself. To say that such condemnation can be achieved 
without their having had opportunity to be heard is to 
state a proposition incapable of discussion. 

B. 

i 

ON THE MOTION TO DISMISS THE APPEAL. 

A motion to dismiss the appeal herein has been made 
upon several grounds, the material ones of which may be 
stated as one, namely, that the testimony appearing to 
have been taken orally in court is not made part of the 
transcript of the record. 

This motion may be disposed of with the briefest con¬ 
sideration. 

The grounds upon which the appeal is based are in¬ 
herent in the petition; they are matter of law, in the 
nature of grounds of demurrer; and they are wholly 
independent of.any manner, or volume, of testimony, 
which can neither supplement nor supply the place of apt 
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and sufficient pleadings. For this reason alone, the testi¬ 
mony heard by the court below is wholly negligible as 
respects the grounds of defense to the petition, and of the 
appeal from the action of the court thereon. For this 
reason, the testimony has not been brought up for 
consideration by this court, which is asked only to say 
that, on her petition and the facts therein and thereby al¬ 
leged, plaintiff is not entitled to the relief she prays, and 
that, accordingly, the court below erred in making the 
order complained of. Testimony, to be of interest or con¬ 
cern, must be related to the allegations made and ques- ’ 
tions presented by the pleadings, and if the pleadings be 
not sufficient to show a right to the relief prayed, they 
can not be pieced, eked out, or supplied by testimony. 

If, as above contended—and it is confidently submitted 
successfully contended—while the transactions set forth 
in the petition might be made the subject of pro¬ 
ceedings to vacate them as fraudulent, but could not be 
made the basis of an allegation of contempt of court; and, 
if, as also, and equally successfully, abov'e contended, the 
other parties than defendant to the said transactions are 
entitled to their day in court, and have been denied 
the same, no testimony of any kind, whether as to 
character or extent, can have any, the slightest, bearing 
upon the matter under specific inquiry; namely, whether 
a case of contempt of court has been sufficiently or at all 
alleged against defendant. 

Respectfully submitted. 

HENRY E. DAVIS, 

Attorney for Appellant. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

October Term, 1914. 


No. 2730. 


JAMES J. FLETCHER, APPELLANT, 

VS. 

JULIA B. FLETCHER. 


MOTION TO DISMISS OR AFFIRM. 

And now comes the appellee and moves the court to dis¬ 
miss the appeal herein, or to affirm the judgment of the 
court below, and for reasons therefor states: 

(1) The appellant has not filed such a transcript of 
record in this cause as is required by the rules of this court. 

(2) Because, as appears from the record herein (R., p. 
13), at the hearing of this cause the witnesses appeared and 
their testimony was taken orally, in open court; that the 
decree appealed from is based, in part, upon the testimony 
of such witnesses and the testimony of such witnesses is not 
made a part of the transcript of the record. 

(3) Because all the proof and evidence upon which the 
court below acted and upon which the decree is founded, has 
been entirely omitted from the record. 




(4) It is manifest the appeal was taken for delay only. 

(5) The question on which the jurisdiction and right 
of review depends is so manifestly frivolous as not to re¬ 
quire further argument. 

John P. McMahon, 
Attorney for Appellee. 

Henry E. Davis, Esq., 

Attorney for Appellant: 

Take notice that on Monday, the 5th day of October, 
1914, at 10 o’clock A. M., or as soon thereafter as counsel 
can be heard, we will submit the foregoing motion to the 
court. 

John P. McMahon, 
Attorney for Appellee. 

Service of copy accepted this day of , 

1914. 


Attorney for Appellant. 




BRIEF IN SUPPORT OF MOTION. 

I. 

None of the testimony of the witnesses taken in open 
court upon which the court below based its decree is filed 
with the transcript of the record in this case. 

When the designation of record was served on counsel 
for the appellee herein such counsel filed with the clerk of 
the court below an additional designation of record, direct¬ 
ing the inclusion therein of the testimony taken in open 
court. Copy of such additional designation was served on 
counsel for the appellant (R., p. 15). In the transcript of 
record filed in this court will be found a memorandum to the 
effect, that the records of the office of the clerk of the Su¬ 
preme Court of the District of Columbia do not disclose that 
any transcript of testimony, taken in open court, was filed 
in this case (R., p. 15). 

In Norment vs. Edwards, 6 App. D. C., 107, 108, this 
court said: 

“It is proper to say that it is the duty of the appel¬ 
lant in all cases to produce and file in this court a suf¬ 
ficient transcript of the proceedings below to enable 
this court to decide all the questions that may be prop¬ 
erly presented on the appeal, as well as those by the 
appellee as those by the appellant himself; and if he 
fails in this respect, the court may either dismiss the 
appeal, or require him to supply all defects in the tran¬ 
script.’' 

In Godfrey vs. Roessle, 5 App. D. C, 299, 303, this 
court, in dismissing the appeal, said: 

“All the proof upon which the court acted, and upon 
which the decree is founded, has been entirely omitted. 
And this court is now asked to review and reverse the 
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decree in the absence of all the proof taken in the 
cause.” 

In Wertz vs. Wertz, 20 y\pp. D. C., 98, where counsel ^ 

for the appellant had prepared and made part of the record 
a statement in narrative form of all the evidence in the ♦» 

cause, which was conceded was practically a complete ab¬ 
stract of the evidence, the court held that such an abstract 
was not a compliance with the rules of the court requiring ^ 

a transcript of the record. 

In Lesh vs. Lesh, 21 App. D. C., 475, 486, which was an 
appeal from an order allowing alimony and counsel fees * 

pendente life, the order having been passed upon the evi¬ 
dence taken in the cause, this court said: ^ 

“Now, we have not that evidence before us. It is • 

not made a part of this record on the present appeal. 

It is very plain, therefore, that it would be manifestly 
improper for us on this appeal to disturb the order of 
the court below in awarding the allowance of alimony 
pendente lite” 

In Cosey vs. Smith, 32 App. D. C., 193, 195, this court, ^ 

in dismissing the appeal, said: ^ 

“The present record consists of the bill, plea, and 
answer under oath, the mandate issued in the former 
case, two motions, the decree of dismissal, and three 
depositions taken in 1892 in another case. A motion 
was made by appellant at the hearing to consolidate 
with the former case, but the motion was overruled 
for obvious reasons. ^ 

“The record being thus incomplete, there is nothing 
for us to review, and we therefore must dismiss the 
appeal with costs.” < 

To the same effect are: 

Hunter vs. Insurance Co., 12 App. D. C., 373. 4 

Davis vs. Harper, 14 App. D. C., 298, 302. 







Adriaans vs. Reilly, 27 App. D. C., 167, 170, where the 
court says: 

“In the case at bar there is nothing before us, as has 
been stated, save the bill of review, demurrer and de¬ 
cree, and these do not disclose sufficient facts which 
form a basis for any ruling upon the points urged by 
the appellant.” 

In Newman vs. Newman, 35 App. D. C., at page 500, this 
court said: 

“It is the duty of an appellant to file a sufficient tran¬ 
script of the proceedings in the court below to enable 
this court to decide all the questions that may be prop¬ 
erly presented. This includes, in an equity case, all of 
the testimony introduced on the hearing. Failing in 
this duty, the court may dismiss the appeal, or require, 
in a proper case, that the defect be supplied; or it may 
affirm the judgment or decree upon such insufficient 
transcript.” 

The decree of the court below in this cause was based 
upon certain findings of fact by the court from the evidence 
of witnesses taken in open court. The decree finds that the 
allegations of the petition are substantially proved; that the 
defendant has wilfully and contumaciously disobeyed the 
order and decree of the court by his failure to pay as or¬ 
dered and by his transfers of property as alleged in the pe¬ 
tition which the court finds were made for the purpose of 
defeating the petitioner’s rights under said decree and were 
accepted by the transferees with knowledge of such pur¬ 
pose and with intent to assist in the accomplishment thereof; 
that the defendant still has it in his power to comply with 
the said decree, and that in continuing his said failure and 
refusal he is acting in contempt of the court and its decree 
(R., p. 13). 






The appellant can in no wise be prejudiced by the errors 
claimed to have been committed by the court below in the 
first, second and third assignments or error. (R., p. 14.) 

Charles P. Fletcher and Catharine F. Lannon, not being 
parties to this proceeding, are not in law bound by any ad¬ 
judication of their rights, if any such adjudication was 
made. Assuming that the court below committed error so 
far as Charles P. Fletcher and Catharine F. Lannon are 
concerned, such error in no wise affected the rights of this 
appellant and, therefore, he should not be heard to com¬ 
plain. 

III. 

The fourth assignment of error is to the effect that the 
court below erred in holding as a matter of law that the 
conveyance and transfer by the said appellant of the real 
and personal property, or any part thereof, in the petition 
filed by appellee, constituted contempt. (R., p. 14.) 

The fifth assignment of error is to the effect that the 
court below erred in holding as a matter of fact that such 
conveyance and transfer constituted such contempt. (R., 
p. 14.) 

But as already shown by the recitals in the decree, the 
transfer of the property by appellant was not the sole basis 
upon which the court found him guilty of contempt. The 
decree finds that the defendant willfully and contumaciously 
disobeyed the order of the court by his failure to pay as 
ordered and further finds that the appellant still had it in 
his power at the time the decree appealed from was signed, 
to comply with the decree, and that in continuing his fail¬ 
ure and refusal to pay he was acting in contempt of the 
court and its decree (R., p. 13). It is evident from the 



decree itself these findings of the court were predicated of 
testimony other than that relating to transfers of property 
by appellant. In the absence of such testimony in the tran¬ 
script of record in this court, under the authorities cited, 
the court cannot review the action of the court below. 


The sixth assignment of error complains that the court 
erred in holding that the petition filed by appellee suffi¬ 
ciently, or at all, sets forth facts and circumstances show¬ 
ing or purporting to show that the said defendant had been 
or was in contempt of court. 

The petition, among other things, sets forth the decree 
for the payment of alimony (R., p. 5) ; the amount of ali¬ 
mony which had accrued to the appellee under the terms 
of said decree (R., p. 6); the failure of the appellant to 
pay such alimony, or any part thereof; her necessitous cir¬ 
cumstances; the ability of the appellant to pay the alimony; 
the living by him in comfortable circumstances; the expen¬ 
diture by him of large sums of money for other purposes; 
the ownership by him of certain real estate and the con¬ 
stant receipt of funds from members of his family (R., 
pp. 6 and 7). 

Assuming these facts to be true, and the court by its de¬ 
cree finds them to be true, it is difficult to imagine what 
better showing could be made of the guilt of a person 
charged with contempt of court by reason of failure to com¬ 
ply with a decree of court directing the payment of alimony. 

The allegations of the petition are sufficient. Lane v. 
Lane, 27 App. D. C., 171. 

V. 

I 

The seventh and eighth assignments of error are too gen- 
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cral to merit consideration. The questions sought to be 
raised by them are involved in the other assignments of 

error and we do not deem further discussion of them neces¬ 
sary. 

VI. 

By the ninth assignment of error it is claimed that the 
commitment of defendant was illegal because for a terii’ 
not certain. 

By the order appealed from the defendant was directed 
to be committed “for the term of sixty days or until such 
earlier time as he shall purge himself of his said contempt 
by paying the arrears of alimony.^ (R., p. 13). 

It is claimed that the defendant should have been com¬ 
mitted for a term certain only, and not otherwise. There 
can be no uncertainty in the commitment for sixty days. 
If there be any uncertainty in the term for which the de¬ 
fendant was directed to be committed it must therefore 
arise out of the provision “or until such earlier time as he 
shall purge himself of his said contempt by paying the ar¬ 
rears of alimony.” In what possible way could appellant 
be prejudiced by this provision of the order? To the con¬ 
trary the provision is for his benefit and enables him to 
shorten the term of his commitment by purging himself of 
the contempt. The validity of this commitment has been 
repeatedly upheld by the decisions of this court. 

In Simmons v. Palmer, 33 App. D. C., 592, the commit¬ 
ment for contempt for failure to pay money for the sup¬ 
port of an infant child was “until he has complied with 
such decree or until further order of this court.” 

The court in its opinion, page 594, says: 

I 

“This is not an alternative or indefinite order. It 
left it within the power of the defendant to purge him- 


self of the contempt and secure his release at any time. 
The addition of the statement ‘or until the further 
order of the court’ neither added to or detracted from 
the order. It still lay in the power of the defendant to 
secure his own release at any time by a compliance 
with the command of the court, while the court, with¬ 
out any statement in the order to that effect, had the 
power to change the order at any time, and release the 
defendant. Hence, the decree was neither indefinite 
nor alternative.” 

To the same effect are the decisions of this court in the 
cases of 

Tolman v. Leonard, 6 App. D. C., 224. 

Lane v. Lane, supra. 

VII. 

« 

We submit that an examination of the record in this 
cause discloses that the appeal is without merit and was 
manifestly taken for delay only; that the questions sought 
to be reviewed, even if the record were complete enough to 
warrant a review of them, are so manifestly frivolous as 
not to require further argument; and that the transcript 
of record filed herein is so incomplete because of the failure 
to incorporate in it the testimony upon which the decree 
appealed from was based, that the correctness of said de¬ 
cree cannot properly be tested in these proceedings. (New¬ 
man V. Newman, supra.) 

For these reasons the appeal herein should be dismissed 
or the decree below affirmed. 

Respectfully submitted, 

John P. McMahon, 
Attorney for Appellee. 

Samuei. Maddox, ' 

H. Prescott Gatley, 

Of Counsel. 




